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In the United States Circuit Court of Appeal'^, for the Ninth

Circuit.

VIKTOR PETTERSSEN et al.,

Libelants and Appellants,

vs.

EMPIRE TRANSPORTATION COM-
PANY (a Corporation),

Respondent and Appellee.

Designation of Parts of Record to be Printed.

The appellants herein intend to rely upon each of their

assignments of error, and designate the following pages

of the record to be printed as necessary for the considera-

tion thereof.

Pages 1 to 6 thereof, inclusive.

Page 17 to and including the first three lines of page 23

thereof.

Pages 25 to 49 inclusive.

Pages 51 and 52 thereof.

Pages 55 to 59 inclusive.

Omit the caption of each paper other than that of the

first page and insert in the place and stead thereof the

words "Title of Court and Cause."

H. W. HUTTON,
WALTER G. HOLMES,

Proctors for Libelants and Appellants.
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[Endorsed] : No. 646. United States Circuit Court of

Appeals, for the Ninth Circuit. Viktor Petterssen, et al.,

Ijibelants and Appellants vs. Empire Transportation

(V)mpany (a Corporation), Respondent and Appellee.

Desijination of Parts of Kecord to be Printed. Filed

Sept. 27, 1900. F. D. Monckton, Clerk. H. W. Hutton,

Walter G. Holmes, 606 Montgomery St., Proctors for Ap-

pellants.

In the Distrk't Court of the United States, in and for the

Northern District of California.

IN ADMIRALTY.

VIKTOR PETTERSSON, ARVID

HALLFORS, GUSTAF HAGELIN,

VICTOR JANSON, PETER WEIG-

NER, JAMES MAHONEY, J. MAC-

TAGGART, and JAMES FITZGER-

ALD,
Libelants,

vs.

EMPIRE TRANSPORTATION COM-

PANY (a Corporation),

Respondent.

Citation.

United States of America—ss.

The President of the United States, to the Empire Trans-

portation Company, a corporation, and to E. S. and

H. D. Pillsbury, Esquires, its Proctors, Greeting:
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You are hereby cited and admonished to be and appear

at the United States Circuit Court of Appeals, for the

Ninth Circuit, to be held at the city and county of San

Francisco, State of California, on the 14th day of August,

1900, pursuant to an order allowing an appeal duly en-

tered and of record in the clerk's office of the District

Court of the United States, in and for the Northern Dis-

trict of California, in that certain cause wherein Viktor

Pettersson, Arvid Hallfors, Gustaf Hagelin, Victor Jan-

son, Peter Weigner, James Mahoney, J. Mactaggart, and

James Fitzgerald are appellants and you are appellee, to

show cause, if any there be, why the decree rendered

against the said appellants as in the said order allowing

appeal mentioned should not be corrected, and why

speedy justiop should not be done to the parties in that

behalf.

Witness, the Judge of the District Court of the United

States, in and for the Northern District of California, this

16th day of July, 1900.

JOHN J. DE HAVEN,
Judge.

H. W. HUTTON, and

WALTER Cx. HOLMES,

Proctors for Libelants.

Service of a copy of the within citation acknowledged

this 16th day of July, 1900.

E. S. PILLSBURY,

H. D. PILLSBURY,

Proctors for Respondent.
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[Endorsed] : No. 11,913. United States District Court,

Northern District California. In Admiralty. Viktor

Pettersson, et al.. Libelants, vs. Empire Transportation

Co. (a Corporation), Respondent. Citation. Filed July

16, 1900. Geo. E. Morse, Clerk. By John Fouga, Deputy

Clerk. H. W. Hutton and Walter G. Holmes, 606 Mont-

gomery St., Proctors for Libelants.

("Title of Court and Cause.]

Libel.

To the Honorable JOHN J. DE HAVEN, Judge of the

District Court of the United States, in and for the

Northern District of California:

The libel of Viktor Petterson, Arvid Hallfors, Gustaf

Hagelin, Victor Janson, Peter Weigner, James Mahoney,

J. Mactaggart, and James Fitzgerald, mariners, of said

district, against Empire Transportation Company, in a

cause of wages, civil and maritime, alleges as follows:

First.—That at all the times hereinafter mentioned the

said Empire Transportation Company, the respondent

herein, was, ever since has been, and now is, a corporation

organized and existing under and pursuant to the laws of

the State of New Jersey, and the owner of the steamship

''Pennsylvania."

Second.—That at the port of San Francisco, State of

California, on or about the first day of November, 1898,

the said steamship tlieii being at the said port of San

Francisco, the then master of snid steamship shipped and

liind the libelants herein to serve on board said steam-
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ship during a voyage from the said port of San Francisco

to Manila, P. I., thence to such other ports and places in

any part of the world as the master may direct and return

to a port of discharge on the Pacific Coast of the United

States, voyage not to exceed six calendar months, in the

capacities and for the wages per month hereinafter set

opposite their names, respectively, to wit:

Viktor Petterson, Seaman |30.00

Arvid Hallfors, Seaman $30.00

Gustaf Hagelin, Seaman |30.00

Wictor Janson, Seaman $30.00

Peter Weigner, Seaman |30.00

James Mahoney, Fireman |45.00

J. Mactaggart, Seaman |30.00

James Fitzgerald, Seaman $30.00

That for the due performance of said voyage the libel-

ants signed shipping articles which are now in the pos-

session or under the control of said respondent, and which

libelants pray may be produced to this Honorable Court

by said respondent for the benefit of libelants and for

further certainty in the premises.

Third.—That in pursuance of said agreement libelants,

on or about the said first day of November, 1898, went on

board said steamship, and on or about said day said

steamship, with libelants on board thereof and serving

said steamship in their respective capacities aforesaid,

proceeded on said voyage and thereafter went to said

Manila and to other ports and places as directed by her

said master, and thereafter again went to said Manila,

where she arrived on or about the 2d day of ^lay, 1899,

upward of six months after the said service commenced.
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That thereafter, to wit, on or about the 13th day of May,

1S90, said steamer left said Manila and returned to the

said port of San Francisco without the libelants, or any

of them. That libelants were left by said master at said

Manila without any fault on their part, and without pay-

ment of the money due to them under said shipping; ar-

ticles, and Avithout any provision for their return to a port

of discliar<;e on the I'acific Coast of the United States.

That after said steamer left Manila, without libelants as

aforesaid, they remained at Manila until their first oppor-

tunity to return to a port on the Pacific Coast of the

United States, to wit, until about the 1st day of July,

1899, when they left said Manila in the United States

army transport "'Hancock" for the port of San Francisco,

where they arrived on or about the 30th day of July, 1899.

Fourth.—That during all the time they were on board

and in the service of said steamship they well and faith-

fully performed their duties in their respective capacities

as aforesaid, and were obedient to all the lawful com-

mands of the master and the other officers of said steam-

ship. That they have received on account of the money

(hie to them under said shipping articles six months*

wages each, and no more, except libelant Mahoney, who

has so received the sum of $210.83, and no more.

Fifth.—That all and singular the premises are true and

within the admiralty and maritime jurisdiction of the

Uniled States and of this Honorable Court.

Wherefore libelants pray that process in due form of

law, according to the course and practice of this Ilonor-

ahl(* Court in ciiuscs of iuliinraltv and maritime jurisdic-

tion, may issue against the said I\;in]»ire Transportation
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Company, and that the said Empire Transportation Com-

pany may be cited to appear and answer under oath the

matters aforesaid, and that this Honorable Court will de-

cree to each of said libelants wages from the time he

went on board tlie said steamship as aforesaid up to and

including the day of his return to the port of San Fran-

cisco as aforesaid, at the rate per month hereinbefore set

opposite his name, less the amount received b}' him as

aforesaid, and that libelants may also be decreed their

costs herein, and such other and further relief in the

premises as by law and justice they may be entitled to re-

ceive.

Subscribed and sworn tci^

before me this 11th day of

August, 1899, by tlie three

persons whose names are op-

posite hereto.

VIKTOK PETTEKSv^ON.

^AKVID IIALLF0K8.

(lUSTAF HAGELIN.

J. S. MANLEY,
United States Commissioner for the Northern District of

California, at San Francisco.

Subscribed and sworn to

before me by said Jniison

and Weigner this 12th day

of August, 1899.

WICTOR JANSON.

PETER W EIGNEK.

J. S. MANLEY,

United States Commissioner for the Northern District of

California, at San I-'rancisco.
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Subscribed and sworn to

before me this 14tb day of

August, 1899, by James Ma-

honev.

>JAMES MAHONEY.

J. S. MANLEY,
U. S. (Commissioner.

Subscribed and sworn to^

before me this 18th day of I J- D- MACTAGGART.
August, 1899, by J. Mactag-

j
J. FITZGERALD,

gart and James Fitzgerald. J

J. S. MANLEY^,

United States Commissioner for the Northern District of

California, at San Francisco.

H. W. HUTTON and

W. G. HOLMES,

Proctors for Libelants.

[Endorsed]: Filed Aug. 19, 1899. Geo. E. Morse,

Clerk. By J. S. Manley, Deputy Clerk.

[Title of Court and Cause.]

Amended Answer.

To the Honorable JOHN J. DE HAVEN, Judge of the

District Court of the United States, in and for the

Northern District of California:

The amended answer of the Fnipire Transportation

Company to the libel of Viktor Petterson, Arvid Hallfors,
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Gustaf Hagelin, Wictor Janson, Peter Weigner, James

Mahoney, J. Mactaggart and James Fitzgerald against

said company.

And now comes the Empire Transportation Company,

a corporation organized and existing under and by virtue

of the laws of the State of New Jersey, and having its

principal place of business in the city of Philadelphia,

State of Pennsylvania, and by leave of Court first had and

obtained for amended answer to the libel of Viktor Pet-

terson, Arvid Hallfors, Gustaf Hagelin, Wictor Janson,

Peter Weigner, James Mahoney, J. Mactaggart, and

James Fitzgerald against it, alleges and propounds as

follows:

I.

The allegations of the first article of said libel are true.

II.

The allegations of the second article of said libel are

partly true and in part untrue. It is not true that the

shipping articles are now in the possession or under the

control of the respondent. The said shipping articles

are in the possession and under the control of William

M. Gwin, Esq., United States shipping commissioner at

San Francisco, California, and it is therefore out of the

power of the respondent to produce these articles to this

Honorable Court.

III.

The allegations of the third article of said libel are

partly true aiid in great part untrue. It is true that in

pursuance of the agreement referred to therein, libelants,

on or about the first day of November, 1898, went on
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board the steamship ^'Pennsylvania"; and that on or

about the said first day of November, 1898, to wit, on the

3d day of November, 1898, said steamship with libelants

on board thereof, and serving in their respective capaci-

ties as stated in the said libel, proceeded on her voyage,

and thereafter went to Manila and to other ports and

places as directed by her master, and that thereafter she

again went to Manila, where she arrived on or about the

2d day of May, 1899. It is true that thereafter, to wit, on

or about the 13th day of May, 1899, said steamship left

said Manila and returned to the said port of San Fran-

cisco without the libelants, or any of them. It is true

that the libelants were left at said ^Manila by the master

of said steamship, but it is not true that libelants were

left by the said master at said ^lanila without any fault

on their part, or that any one of them was left by said

master at said ^Manila without any fault on his part. It

is true that the libelants were left at said Manila without

payment of the money due to them under said shipping

articles and without any provision on the part of the re-

spondent for their return to a port of discharge on the

Pacific Coast of the United States. As to the further al-

legations of said article, the respondent alleges that it

has no information or belief upon the subject sufficient to

enable it to answer, and therefore alleges that it is not

true that libelants remained at Manila until their first

opportunity to return to a port on the Pacific Coast of the

United States, to wit, until about the first day of July,

1899, and that it is not true tiiat they left said Manila in

the United States army transport "Hancock" for the port

of San Francisco, or that they arrived at San Francisco

on or about tlie :»,(ltli day of .Inlv, 1899.
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IV.

The allegations of the fourth article of said libel are

partly true and in great part untrue. It is not true that

during all the time that libelants, or any of them, were

on board and in the service, or on board, or in the service,

of said steamship, they well and faithfully, or well or

faithfully, performed their duties in their respective ca-

pacities as stated in said libel, nor is it true that they

were or that any one of them was obedient to all the law-

ful commands of the master and the other officers of said

steamship. It is true that they have received as money

due to them under said shipping articles, six months*

wages each, and no more, except libelant Mahoney, who

has received the sum of |216.83; but it is not true that

the sum paid to the said libelants was paid to or received

by them on account of any greater sum of money due to

them under the said shipping articles, but, on the con-

trary, was paid to and received by them as and for the

entire sum of money due to them under the said shipping

articles, and was in fact all the money due to them under

the said shipping articles.

V.

It is not true that all and singular the premises in said

libel are true or that any or either of the said premises

is true, except as herein expressly admitted.

VI.

And respondent alleges the truth to be as follows:

That libelants Viktor Petterson, Arvid Hallfors, Gustaf

Hagelin, Wictor Janson, Peter Weigner, J. Mactaggart,
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and James Fitzgerald were hired by the master of said

steamship on the first day of November, 1898, at the city

and county of San Francisco, State of California, as sea-

men, and that libelant James Mahoney was hired by the

master of said steamship on the first day of November,

1898, at the said city and county of San Francisco, as fire-

man, for a voyage to Manila, P. I., thence to such other

ports or places in any part of the world as the said mas-

ter should direct,and return to the port of San Francisco

for final discharge, such voyage not to exceed six calendar

months. That the said steamship at all the times herein

mentioned was under orders from the United States gov-

ernment. That thereafter the said steamship went to

said Manila, and from there proceeded, under the orders

of the United States government, to other ports and

places, and therafter again went to said Manila where

she arrived on or about the 2d day of May, 1899. That

the said voyage had not theretofore been, and was not at

any time, prolonged in violation of the said shipping ar-

ticles designedly or unnecessarily, or at all. That the

prolongation of the said voyage was not under the con-

trol of the respondent. That on said 2d day of May, 1899,

the said libelants refused to continue in their work, then

and there claiming that the time for which, by the said

ship's articles, they had agreed to serve, had expired.

That the consular officer of the United States at said Ma-

nila has never found or certified that the said voyage

was designedly or unnecessarily prolonged in violation

of the articles of shipment, and the respondent submits

that for that reason and because each of the libelants

has been paid the full amount of wages earned by him
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neither of them is entitled to recover from the respondent

any money whatever. That at and after the time when

the said steamship arrived at said Manila, the said Ma-

nila and the Philippine Islands were under a state of mili-

tary law, and that at and after the said time when the

said steamship arrived at the said Manila, all authority

and jurisdiction in the said Manila and in the said Philip-

pine Islands were exclusively vested in and exercised by

Major-General E. S. Otis, United States military gover-

nor. That on the 2d day of May, 1899, the matter of the

prolongation of the said voyage was duly referred to the

said Major-General E. S. Otis, and that thereafter, to wit

on the same day he duly made an order commanding the

said libelants, and each and every one of the crew of the

said steamship to continue to perform their duties on the

said steamship in their respective capacities as aforesaid,

and under the same conditions of service and at the same

pay as theretofore, until the said steamship should reach

the port of San Francisco. That in and by the said or-

der it was duly adjudged and determined that the voyage

of the said steamship had not been prolonged in violation

of the said shipping articles designedly or unnecessarily

or at all, and that the time of service provided for in the

said ship's articles should be extended until the said

steamship should reach the said port of San Francisco.

That on the said 2d day of May, 1899, and at and after

the time when the said steamship arrived at the said

Manila, Oscar F. Williams, Esq., was acting as United

States consul at the said Manila, and that after the said

Major-General Otis had made the said order as aforesaid

the said Oscar F. Williams wrote an endorsement upon
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the said shipping articles, which was and is in the words

and figures following, to wit:

''By decision of Maj.-CJen. Otis, military governor,

made May 2, 1899, the time named in these articles is ex-

tended until S. S. reaches San Francisco and conditions

of service and pay of cre\v remain the same as under ar-

ticles when signed.

[Seal] Oscar F. Williams, U. S. Consul, Manila, P. I."

That a copy of said order which was made by the said

Major-General Otis on the 2d day of May, 1899, as afore-

said, is now in the possession or under the control of the

said libelants, and the respondent prays that the same

may be produced to this Honorable Court by the said li-

belants for the benefit of the respondent and for further

certainty in the premises.

That thereafter, to wit, on the 3d day of May, 1899, the

said order of the said Major-General Otis was read to the

said libelants, and to all the crew of the said steamship,

but that the said libelants and each of them refused on

the said 3d day of May, 1899, and for two days continu-

ously thereafter to obey the said order or to perform their

duties in their respective capacities or to do any work

whatever or at all. That thereafter, to wit, on the 6th

day of May, 1899, by and pursuant to a further order

made by the said Major-General Otis, the said libelants

were, and each of them was, arrested and taken from the

said steamship and out of the control of the respondent,

and so remained until after the said steamship left the

said i)ort of Manila for the said port of San Francisco as

hereinaftf^r alleged. That thereafter, to wit, on the 13th

day of May, 1899, the said steamship left the said Manila
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under orders of the United States government. That

thereafter, to wit, on the 31st day of July, 1899, at the

city and county of San Francisco, each of the said libel-

ants was paid and received the full amount of wages and

the entire sum of money to which he was entitled under

the said shipping articles, and had a settlement in full

with the master of said steamship before Wm. M. Gwin,

Esq., United States shipping commissioner at San Fran-

cisco, and that upon the completion of said statement

and in consideration thereof, the master and each sea-

man respectively then and there in the presence of said

shipping commissioner signed a mutual release of all

claims for wages in respect of the said voyage, and that

the said shipping commissioner thereupon signed and

attested the said release, and that both the master and

the seaman assented to such settlement.

Wherefore, respondent prays that this Honorable

Court be pleased to pronounce against the libelants afore-

said and to condemn the libelants and each of them in

costs, and otherwise right and Justice to administer in

the premises.

EMPIRE TRANSPORTATION COMPANY.

By GEO. H. HIGBEE,

General Manager.

E. S. PILLSBURY,

H. D. PILLSBURY,

Proctors for Respondent.
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[Title of Court and Cause.]

Testimony.

VIKTOl? PETTERSSON, being first duly sworn, testi-

fied for libelants:

I am one of the libelants in this action. I and the

other libelants signed shipping articles before the United

States shipping commissioner, at San Francisco, in the

State of California, on November 1st, 1898, for a voyage

on the steamer "Pennsylvania," thence to Manila and

such other places as the master might direct and back to

a port of discharge on the Pacific Coast of the United

States, voyage not to exceed six calendar months. We
left San Francisco on that voyage in the steamer "Penn-

sylvania" on that day or the next and went to Manila.

Afterward the steamer "Pennsylvania" went to other

places in the Philippine Islands, and on May 2d, 1899,

again came to Manila. As the six months for which we

shipped were up, we asked the captain of the "Pennsyl-

vania" for our pay and discharge. He told us that he

Avould neither pay nor discharge us and that we would

have to remain on the vessel until her return to San

Francisco. It was not known then where she would go

when she next left Manila.

We did all the work necessary to anchoring the steam-

er in the Bay of Manila, and declined to do any more

work as our term of service was over. The captain made

a complaint to the American consul at Manila, and three

or four days afterward some soldiers came upon the

steamer and took us on shore and we were put in prison.
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where we remained until May 13th, when we had a trial

before some court in Manila, and were found not guilty

and ordered discharged. We were not, however, dis-

charged from prison until May 19th. In the meantime,

the "Pennsylvania" sailed from Manila and our wages

were not left there for us.

While she was at Manila with us on board, she was

anchored two or three miles from shore, and we could

not have got ashore from her if we wanted to. After our

discharge from prison, we applied to the American con-

sul and General Otis to send us back to San Francisco

on some vessel, and after we had been out of prison for

about two weeks General Otis sent us on board the

steamer "Hancock," and we came to iSan Francisco in her

as passengers, where we arrived on July 30th, 1899.

The next day we all went to the shipping commis-

sioner's office for our discharge and pay. The captain

had left at that oflflce the balance of a total of six months'

pay for each of us except James Mahoney, whose balance

was 153.17 short of a total of six months' pay. We told

the shipping commissioner that we were entitled to nine

months' pay, that is, to the time of our arrival in San

Francisco, and objected to receiving the money he offered.

He told us that was all the captain had left for us. He

also told us that we were lucky to get that, and that we

were lucky that General Otis did not order us shot.

None of us had any money or credit, we were strangers

in San Francisco, and the steamer "Pennsylvania" had

gone to Manila on another voyage, and her captain. Cap-

tain Doxrud, had gone east and we told the shipping

commissioner that if we took the money he offered us, we
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would sue for the other three months' pay. He said we

could sue for it if we wished. We were obliged by our

necessities to take the money that the shipping com-

missioner offered us, as we were penniless and could not

wait until the vessel and master returned here, and we

took what we received. We took the money he offered

us and signed the receipt. We supposed we were sign-

ing a receipt for the money we received and that we could

sue for the balance. The shipping commissioner told us

nothing to the contrary, and we signed the receipt he

gave us with that belief.

It was here stipulated and agreed that the two other

libelants, Arvid Hallfors and Gustaf Hagelin, who were

in court, would testify substantially as did the witness

Viktor Pettersson.

Libelants here rested.

S. H. PARKER, being duly sworn, on behalf of re-

spondent, testified

:

I am deputy United States shipping commissioner at

this port. As such, I paid these libelants, on July 31st,

last, the money theretofore left with the United States

shipping commissioner at this port by the master of the

steamer "Pennsylvania." Mr. Gwin, the shipping com-

missioner, was not present at the time I paid this money.

The libelants at first objected to the amounts. They

claimed that the six months for which they shipped on

the steamer had expired while the steamer was at Ma-

nila, and that they had the right to leave the steamer at

Manila and to be paid there, that their arrest and impris-

onment at Manila was improper, and that they were

entitled to wages up to the time of their return to San
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Francisco. I told them that I could only pay them what

the captain had left for them, and that he had only left

for them the balance of six months' pay each, except in

the case of James Mahoney, whose balance was |53.17

short for six months' pay.

I remember that I also told them that they were lucky

to get that much and that General Otis had not ordered

them to be shot. When I told them that they were lucky

that General Otis had not ordered them to be shot, I in-

tended that remark as a joke. They growled a good deal

about and objected to the amounts offered to them and

said that they would sue for the balance. I did not re-

ply that they could sue for the balance if they wished.

I had heard about these men who had been arrested in

Manila by the orders of General Otis, and as it was a

peculiar case, I thought there might be trouble later, and

so I was very particular in this case that the men should

understand what they were doing.

They finally were satisfied and took the money that

was offered to them, and they all signed a receipt, of

which the following is a copy:

Form 1614.

Mutual Release.

We, the undersigned seamen on board the S. S. Penn-

sylvania, on her late voyage to Manila, P. I., do hereby

each one for himself, by our signatures herewith given

in consideration of settlements made before the shipping

commissioner at this port, release the master and own-

ers of said vessel from all claims for wages in respect of

the said past voyage or engagement, and I, master of said
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vessel, do also release each of the seamen signing said

release from all claims, in consideration of this release

signed by them.

June 15th, 1899.

n. DOXRUD,
Master.

Seamens' Names. Station. Amount received.

(Here foHows names of members of crew other than

libelants.)

Paid July 31st, 1899. Men left at Manila, ret'd to S. F.

by Hancock.

Gust. Hagelin, (2-Master, 186.57

Peter Wiegner, Seaman, 177.50

Viktor Pettersson, Seaman, 167.75

Wictor Janson, Seaman, 148.95

James Fitzgerald, Seaman, 157.95

A. Hallfors, Seaman, 175.95

James Malioney, Goal passer and fireman, 201.83

J. D. Mactaggart, Seaman 178.00

I would not have paid them unless they signed this re-

lease, and I so told them. They all signed this receipt

without any protest either by using the word "protest" or

otherwise. I sometimes tell a seaman, when he objects

to the amount offered by the captain, and when I think

he is entitled to more, that he can take the money offered

"under protest," and in such a case I write the words "un-

der protest" ill the receipt before he signs it. I did not

do so in tliis case, as I was of the opinion that these men

were not entith'd to more. 1 did not look upon what
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they said as a protest. I would have written the words

"under protest" in the receipt if I had considered that

they were taking the money under protest, even though

they had not used the word "protest." I did not consider

it essential to their making a protest that they should

use that particular word "protest."

The deposition of A. MACDONALD, taken October

19th, 1899, was then offered, admitted and read in evi-

dence, as follows:

My name is A. Macdonald. I am chief engineer of the

United States transport "Pennsylvania." I expect to

leave San Francisco on her on Monday next, or a day or

so after that. I know James Mahoney, one of the libel-

ants in this action. It is my signature attached to an

entry in the engineer's log-book on the trip before the

last of the "Pennsylvania," the entry being as follows:

"May 6th, 1899, James Mahoney, fireman, refused duty

from May 2d to May 5th, inclusive, and was arrested and

taken ashore May 6th, by order of General Otis. H.

Doxrud, Master. A. Macdonald, Chief engineer."

Mahoney left the "Pennsylvania" under the following

circumstances: His contract w^as up on the first of May,

when he signed. The agreement was that the voyage

would terminate in San Francisco or some other Pacific

port, and on the 1st of May, the ship was held there at

different ports on the coast. We got back to Manila on

the 2d of May, I think, and, of course, the contract was

finished. He signed articles to terminate on the 1st of

May, and he refused to return to duty. When we arrived

at Manila, after finishing our voyage, we allowed him,

those that wanted, to go ashore, gave him a day's liberty.
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Mahoney was one of them. He went ashore and did not

return up in his time. The next day he turned up, or

the day after—I am not very positive which. He had

evidently been drinking hard and looked as if he had

been fighting. He had marks about the face; and he

said he was not fit to turn to that day. The next day he

was still sick. The first assistant seen him that night

and he said he would turn to in the morning; but he was

still suffering from the effects of liquor. In the mean-

time, the United Stiites consul had been aboard and read

out the statement of General Otis that they had to con-

tinue the contract until the ship arrived in a Pacific port.

A lot of the sailors refused to continue the contract, pre-

ferred to be arrested, but I didn't know that he was one;

I didn't know until the morning when they were taking

him off that he was not going to finish his passage. I

seen him when they were taking him away as a prisoner,

and I advised him, told him he had done a very foolish

thing, and he thanked me and said he preferred to be

arrested.

I was at a distance when Mr. Williams road this state-

ment of General Otis.

Cross-Examination.

I was not present when this entry, dated May Gth, 1899,

was read to Mahoney, but it was customary to do such

things. I think the purser sends for him, after the entry

is made, and reads it to liiin. It is in the purser's hand-

writing. My name is my signature. I signed it on that

date, I expect. I couldn't say whether Mahoney was

aboard of the vessel then or not, I forget the dates. I
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think I signed it at the same time the master signed it.

We did not sign it together. As soon as the entry had

been made, I signed it first, I think, and then it was taken

to the captain for his signature. I heard nothing read

by the consul to Mahoney personally. It was read after

the whole of the crew assembled, I did not hear it then.

I was on deck, but not close enough to hear it. I was not

close enough to hear what was said. I do not know what

transpired there, not of my own knowledge. I think

Mahoney was taken ashore on the 5th or 6th of May.

After the vessel left San Francisco on that voyage, she

went to Honolulu, and from there to Manila. She laid

in Manila from fourteen to twenty days, and she went

from there to Hilo Hilo. She laid there thirty-one to

thirty-three days and then went back to Manila. It took

her about two days and a half to go to Manila from Hilo

Hilo. I cannot tell what date she arrived at Manila the

second time without consulting the logs. I have a copy

of them aboard. She laid at Manila about eight or ten

or eleven days the second time, after that she went to

Cebu ; it took her about three days to get there. She laid

at Cebu about fifty-eight days, I think, and then she went

to Hilo Hilo, it took her about twenty-four hours to go.

She laid there about twenty-four hours or a little longer,

and then went back to Manila, which was the time this

matter occurred. \V^e arrived in Manila the day after

the six mouths had expired. Five or six of our crew

deserted on the way down at Honolulu, and I got Japan-

ese firemen there. At Manila, I got two men out of

prison that had been arrested from other ships, and I got

one Filipino, that was all the crew needed. T had no
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difficulty in getting a whole crew. There had been no

changes except Mahoney from the time we left Cebu.

We paid off one of our men by mutual agreement down

there, and I got a man to take his place, and after that

we did not ha ye any changes. I had no difficulty in get-

ting that man. I do not remember on what day I got

the man in Mahoney's place. It would be at least two or

three days before she left. I made no effort to get Ma-

honey back on board. I neyer seen him after he was

arrested. I did not get a man in Mahoney's place; it was

Captain Doxrud; he went to the consul and sent a man on

board. I do not know on what day that was done. I

think the ''Pennsyhania" left Manila to come to San

Francisco about the 13th to the 18th of May. There was

no refusal on the part of anyone in my department to

work until after the six months had expired. Mahoney

remarked to me when I asked him not to be foolish and

to leaye the ship that the work was too heavy for him,

he said he wanted to be arrested, he wanted to go with

those men who were taken off the ship by General Otis'

orders. I do not konw that he said that he wanted to be

brought home. I suppose he meant it when he went

with those others. I suppose he meant to be brought

home when he went with those others that were arrested.

I don't know of my own knowledge just what he said. I

did not hear him say that his time was up and that he

could not be called upon to work any longer, and that he

was entitled to a passage home. I did not hear all the

conversation that took place. I suppose the United

States consul made the complaint to General Otis, and

the master of the ship made the complaint to the consul.
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but I don't know. Captain Doxrud never told me he was

going to malve a complaint to the consul. I suppose I

had a conversation with him about it. I suppose I told

the master of the vessel to get a man in Mahoney's place

as I would want a full crew on leaving port. The master

did not say that he would try and get Mahoney.

Redirect Examination.

The vessel was under government orders on all these

side trips to Hilo Hilo and Cebu. In fact, from the time

she left San Francisco until she returned.

The deposition of J. STOUSLAND, taken October 19th,

1899, was then offered, admitted and read in evidence as

follows:

My name is John Stousland. I am chief officer of the

steamship "Pennsylvania." I expect to leave on the

"Pennsylvania" on the next trip the first part of next

week, and I expect to be gone for some time. I know all

the libelants in this case. They were all sailors with us

two trips or more. They left the shij) at Manila, and

were taken ashore by order of General Otis as prisoners

on May 6tli. They refused to work on May 2d. The time

of the articles were up on the first of IMay, and on the

strength of that the men thought they could leave the

ship. I was sent ashore on May 2d on arrival in Manila

to see Consul Williams, and Consul Williams said he

couldn't do anything on the matter. He said they were

under martini law, and that they will have to go and see

General Otis, which we did. And General Otis told Con-

sul Williams and also told me that the men couldn't be
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paid off; that they had to follow the ship to San Fran-

cisco under the same agreement as they signed for before

leaving, the same wages and everything else. And I

returned on the ship that night and stated the affair to

the men. They all agreed to it except these eight men

mentioned by you.

The following day I went ashore again and stated these

facts to Consul Williams, and he came on board the ship

and told the men that they must remain on the vessel, as

General Otis will not allow us to discharge any of the

men. The men still refused. Consul Williams came on

board the following day, May 4th, and he again told the

men that he had seen General Otis and that he would

not pay them off under any circumstances; and if they

insisted on leaving the ship, they would have to go to

prison. That was on May 4th, that they were given to

May 6th to consider the thing, but, as they still insisted

on leaving, General Otis sent a police boat out to the ship

and had the men arrested and taken to prison. That

was about seven o'clock of the morning of the sixth. I

went to see Consul Williams because Captain Doxrud

was sick on arrival at Manila. I had charge of all his

business of seeing the consul and General Otis. When

Ihe consul came on board on May 3d, he read the order

of General Otis to the crew, these men were there. I

heard it read to them. Everybody in the ship heard it,

I am sure these men were all there. They raised the

objection that their time were up and they were free men,

they were no slaves, they had fulfilled their agreement,

and their time were up and they didn't see no reason why

they couldn't leave the shij). They made that objection
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to Consul Williams. Williams was the man who was

talking to them. I was present and the police boat came

out and took these men off. They made no further ob-

jection then.

Cross-Examination.

I don't know that I was acting as master exactly. The

captain didn't feel well, so he sent me ashore to attend

to these matters, and as I started it, I carried it right

through under the captain's instructions. He knew all

that was being done at the time. I reported to him. He

acquiesced in everything that I did. He was present

when Consul Williams came on board. He made no ob-

jection to these men being taken on shore by the military

authorities. It was done on his wish. No request was

made to Consul Williams to arrest them. After they

were arrested, that was the sixth. Captain Doxrud was

all right again, by, I think, the 5th was the first day he

went ashore. I think it was the 5th or 6th, the day of

the arrest, I can't remember which. We got men to sup-

ply these men's places. We got them on the 5th and 6th

and 7th, and one, I think, came on the 9th. We sailed on

the 10th. Anyhow, we got them between the time of the

men's refusal and before leaving. We sailed on the 10th.

I did not say at any time to General Otis that if these

men would not work I wanted them punished. I didn't

say anything to General Otis. I told Consul Williams,

stated the affair, that the men had refused, and asked

him for advice, what to do in the matter. Consul Wil-

liams said that "I can't do anything; I have had trouble

before; and General Otis will not allow me to pay any
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men off; so we had better go and see him together." And
so we went to see General Otis, and Consul Williams

stated the affairs, and General Otis said there was no

reason why those men should leave, if they had no com-

plaint to make; and they wanted to go to 'Frisco, and

they couldn't get to 'Frisco by any other boat any quicker

than we were going to leave, and that they had to stay

on the ship. These men did not want to stay on the ship.

They refused. They wanted to go to San Francisco, but

their time was up, and they said they wanted to leave,

to be sent to San Francisco. That was whavt their expec-

tation was. They said their time was up, and they were

entitled to a passage to San Francisco, and they did

not think they ought to work. There did not exist any

dispute between us and the men. There was no dispute

between the captain of the ship and the men. I went

to Consul Williams, and because the men refused to

work. We did not want them to work ; we wanted them

to act on the consul's instructions, whatever he told us

to do. If he said it was right to send them home, we

would have done so, an(t if he said it was rigiht to keep

them on the ship, we would have done so. We turned

things over to Consul Williams and acted on his instruc-

tions. We did not go, after the arrest of these men and

about the time the vessel was leaving, and try to get them

back on board again because we couldn't get them. Gen-

eral Otis would not let us have them. I don't know as

the master asked, but they were taken ashore by General

Otis' orders and they were given from the 2d to the 6th

to consider the thing. I didn't think in the matter at all

as far as I am concerned, nnd after that I had no more
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to do with it. As far as I know, after the 6th, it was con-

cluded on board of the vessel there as they were taken

ashore that ended the matter as far as the ship was con-

cerned. It was concluded by Captain Doxrud, I suppose,

that he couldn't do anything more in the matter as Gen-

eral Otis had taken it entirely out of his hands, taken

full charge. Consul Williams got the new men in place

of libelants. I requested the full complement when the

other men refused. We could not lay out in the stream

there without having a crew to work the sliip. We did

not request it before we were certain that those men

would not work. What day it was, I cannot remember.

I think some part of the men came before they were taken

ashore and the other part afterward. I remember that

I told Captain Doxrud that I would have to have some

more men before these were taken ashore. I could not

get the work done. They were in a hurry to send the

ship home, and we had lots of work to do, and those men

laid off and wouldn't work, I had to get some men to do

the work. I can't remember on what day we got the first

of these substitutes. I know we didn't get them in a

couple of days. I cannot remember the number of days,

after we arrived in Manila that we got the first of these

substitutes. I have it in a log-book on board ship, and

can give it to you. Consul Williams spoke very nice,

indeed, to these men, I think T stated once what he said

that General Otis would not allow them to be paid off.

' and the men kept on insisting on their time being up.and

they would not stay any longer, and I remember one ex-

pression by Consul Williams to the effect that necessity

knew no law, and that General Otis had put the town
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or city under martial law and he did not want any .of the

men ashore. I say that these men insisted on leaving in

Manila.

Q. And General Otis insisted that they could not

leave in Manila, and still, in spite of his insisting on this

view of the matter, he took them there and made them

stay in Manila? A. Well, the men wouldn't work.

Q. Well, that was the sole matter in dispute, the men
would not work?

A. The men would not work, but insisted on leaving.

We couldn't have those men there who would not work.

We had to have men to work the ship. I think I could

remember the document that was read by Consul Wil-

liams to these men if it was read to me. (Paper is here

read.) That sounds very much like it. I believe there

was a few of the crew that wanted to go home to San

Francisco, one of them spoke to me about going to Hong

Kong, they didn't want to leave Manila on the "Pennsyl-

vania."

Q. You wanted them off the "Pennsylvania" if they

would not work, didn't you?

A. It was immaterial to me so long as I got some

other men. It would not make any difference whether

they remained or not.

Q. Well, if they would not work, you did not want

them on board the vessel?

A. Well, they could have stayed on the vessel as far

as that was concerned, so long as we got other men to

take their places. We did not insist on having them off

the ship. We did not go to General Otis in the first

place, it was only on the suggestion of Consul Williams

because he could not do anything.
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Q. Well, what did you go to Consul Williams for?

Was it to have him make these men work?

A. We went there for the purpose of getting Consul

Williams' instructions what to do with the men, sir, to

know whether to pay them off or send them home, or let

them stay in the ship as passengers or sailors, or what we

were to do. We couldn't keep them in the ship there.

I had to have some authority for what we were doing.

Q. And the result was that they were finally taken

off the ship? A. Yes, sir.

Q. That was the result of your interview with Consul

Williams?

A. Yes, sir, but not our request at all to have them

arrested, or put off the ship, or anything of the kind.

No such request was made.

Q. It was General Otis' wish that they should stay on

the ship, was it not?

A. Yes, sir; General Otis wanted them to stay on the

ship. The paper reads that way, I think.

Q. And Consul Williams also?

A. Also wanted them to stay on the ship.

Q. He wanted them to stay on the ship?

A. And he wanted them to stay on the ship. I went

to them personally and spoke to them. I told them that

I had seen Consul Williams on the 2d, and tried to talk

them over to stay; and all the rest agreed that way and

wanted to stay, except those six or seven men—I don't

remember the number of them.

Q. Were those men told by you that if they did stay

on the ship they would have to work?
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A. If they did stay on the ship they would have to

work?

Q. Yes.

A. I don't remember whether I told them so or not.

I know I tried to persuade them to stay on the ship and

do their work and have no more row about it, and every-

tliing *?o nice and smooth, and it would be the best for

all concerned.

Q. Well, if they had worked after the 2d of May, you

would not have gone to Consul Williams at all, would

you?

A. There would be no occasion for me to go to Consul

Williams if they had.

Q. Did you go and see these men after they were in

jail?

A. No, sir; I was not ashore after they were taken to

jail. They were taken to jail on the 6th and we sailed

on the 10th. I never left the ship after— I believe I

was ashore on the 3d or 4th or something like that.

Q. What position do you hold on the ship now?

A. Chief officer.

Q. Do you know whether the captain went to see them

after they were in jail?

A. I know he was on shore. I don't know whether he

went to see them or not. The master is in Philadelphia

now, he is master of the steamship "Rheinland," running

between Liverpool and Philadelphia. Her owners are a

branch of the same owners of the "Pennsylvania." I do

not know why General Otis took the libelants ashore and

put them in prison when he had written a letter contain-

ing the clause "The crew on the 'Pennsylvania' will de-
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part with her." I cannot account for that unless it should

have been at the consul's request.

Q. Did you tell these men or any of them that if they

went to San Francisco upon the "Peijnsylvama" they

would have to work in their respective capacities upon

the "Pennsylvania" on the voyage over?

A. Is not that what the General Otis order reads?

Q. I don't think so. That speaks for itself.

A. Consul Williams read that for them. I didn't see

it; but Consul Williams told them they would have to re-

main on the ship under the same agreement and same

wages and do their work the same as it was done before.

Consul Williams told them that.

Q. Were you there when Consul Williams read the

paper from General Otis? A. Yes, sir.

Q. Was the captain there? A. Yes, sir.

Q. Did the captain object to that statement on the

part of Consul Williams? A. No, sir.

Q. Do you know whether Consul Williams made that

statement with the approval of the captain or not?

A. No, sir; I do not.

Q. But you do know that at the time Consul Williams

made that statement in the presence of Captain Doxrud

he did not object to it?

A. No, sir; because it come from General Otis.

Q. What?

A. Because it come from General Otis and I suppose

the captain considered that authority.

Q. I will read to you what purports to be a copy of a

letter: (Signed) "V. S. Otis, Major General, United States

Volunteers, Military Governor, Manila, P. I., dated May
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4th, 1899," as follows: "Manila, P. I., May 4th, 1899. To

Honorable O. F. Williams, Acting Consul of the U. S.

under Philippine Military Government, Sir: In regard to

the refractory seamen on the transport 'Pennsylvania,'

3'ou will inform them that the vessel was held by the

United States under war emergencies, and will be dis-

patched to San Francisco as soon as she can be coaled

for the voyage. The crew on the vessel will depart with

her. Such refractory members of the crew as will not

abide by their instructions will be taken from the vessel

and shipped under guard by another transport to the

United States. They will not be discharged in Manila,

nor will fhey be permitted liberty of action in the city,

but will be held in close confinement until departure.

You will make these instructions known.

Very respectfully your most obedient servant,

V. S. OTIS,

Major General U. S. Volunteers, Military Governor."

Do you recognize that as the letter that was read by

Consul Williams to the men in question?

A. Well, I couldn't say to each word, but it sounds

familiar to me. The letter sounds familiar to me. If it

was not exactly like that, it was something very similar.

Of course, it is over six or eight months ago, and I would

not like to say whether it was that letter word for word.

Q. But is not that the substance of it?

A. That is the substance of it, anyhow; yes, sir.

Q. And on what date was that read?

A. That was read the second day he came aboard;

that was May 4th, in the evening, 6 o'clock in the evening.
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We were most certainly willing to keep those sailors on

board if they had gone on with their work. If Consul

Williams had advised that we put them off, we were will-

ing to put them off. That was what I wanted to find out

when I went ashore that day. If Consul Williams had

advised that we brought them home as passengers we

would have done that, we would have done anything that

Consul Williams had advised us to do. I went to Consul

Williams and stated the facts to him and turned the

whole matter over in his hands to handle, and then he

came on board and read this order of General Otis here,

and all but these seven deckmen and one fireman signi-

fied their intention of obeying it. He didn't have that

letter the first time though, he only gave the verbal state-

ment, but it amounted to the same thing, and these men

refused to obey that order, and that is why they were ar-

rested and taken ashore. Six or seven out of fifty-two or

fifty odd. I don't remember how many there was, and

when they were arrested the reason had been given in

that letter the night previous. I suppose they were ar-

rested and taken ashore for refusing to obey that order.

I can't imagine of any other reason. General Otis did

not tell me why they were arrested and I did not question

him, and I don't know the reason for any of his actions,

but as far as I know and can think they were arrested

because they refused to work and would not stay on

board the ship, because they refused to obey that order,

refused to obey the General's order and then, as a conse-

quence, he had them arrested.



36 Viktor Pdterfisnn ct ah

Recross-Examination.

^Ir. HUTTON.—Q. I will show you the order and ask

you what part of it they or any one of these libelants

refused to obey. Will you please read it?

Mr. PILLSBURY.—Did they signify any particular

part of it? Did they pick out any particular part of and

say they refused to obey that?

A. They simply refused to obey to stay on our ship,

and the articles were up. That is all the satisfaction

that Consul Williams could get out of them.

Mr. PILLSBURY.—You don't know then of your own

knowledge which part of that order they refused to obey?

A. (Reading:) "The crew on the vessel will depart

with her." They refused that. (Reading:) "And such

refractory members of the crew as will not abide by their

instructions will be taken from the vessel and shipped

under guard to the United States."

Mr. BUTTON.—Q. What I want to know is this:

AVhat part of that order, or any one of these instructions,

did any one of these men refuse to obey?

A. They refused to abide by the "Pennsylvania."

Q. Well, they were on the "Pennsylvania" then?

A. Yes, but there was none of them would remain on

the vessel.

Q. Were any of them on shore?

A. No, sir, they were not on shore; we were in the

stream.

Q. How did they refuse to say on the vessel when t^iey

were already there?
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A. Well, they had refused to Consul Williams.

They said they would not stay on the ship; told him

point blank they would not stay.

Q. But they were there then, were not they?

A. They were there then, of course they were.

Q. They had not left?

A. They had not left.

Q. And they were taken away by force?

A. Yes, they were taken on shore by police, by Gen-

eral Otis' orders.

Q. That was after this letter was read to them?

A. Yes.

Q. Two days after?

A. One day after, or two days after.

Q. None of them had gone ashore in the meantime?

A. They couldn't get ashore.

Q. I say, none of them had gone ashore in the mean-

time.

A. Because they could not get ashore.

Q. What account was their refusal to stay on board

when they couldn't get ashore?

A. They told Consul Williams they would not remain

on the ship; they would not stay with the ship.

Q. And still they could not get ashore?

A. There was no opportunity to get ashore; there was

no boats in the stream where we were lying three miles

from the beach, or at least two miles.

Q. And then, for that reason solely, that these men

refused to stay on the ship, when they could not get

ashore, they were arrested and taken ashore anyway?
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A. No, I don't think it is right. They were arrested

and taken ashore because they refused to stay on the

ship.

Q. Well, did they refuse to work between the 4th and

the 6th?

A. Yes, sir; they wouldn't do any work.

Q. Did you ask them to?

A.. Yes, sir; we asked them to.

Q. What did they say?

A. "Our time is up, and we won't have anything more

to do on the ship. The time of article has expired."

They were free men and wanted to leave the ship.

Q. And they could not leave at that time?

A. General Otis would not let the men go ashore.

Q. And so they could not leave at that time?

A. No, sir, because it was against the General's order.

Q. And still on the 6th, although they were not al-

lowed to go ashore, they were arrested and taken ashore?

A. Yes, sir; General Otis arrested them and took

them ashore. ',

- -j-tj

Further Redirect Examination.

Mr. PILLSBURY.—Q. Mr. Stousland, in this order

here it says, "Such refractory members of the crew as

will not abide by their instructions will be taken from the

vessel and shipped under guard by another transport to

the United States." Were any instructions given them

by Consul Williams when he first made the verbal state-

ment to them that they should stay on board and keep

their respective positions and work?

A. Yes, sir; Consul Williams instructed them.
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Q. Those were the instructions he gave them?

A. Yes, sir; and also from General Otis.

Q. And they refused to work?

A. Yes, sir; they refused point blank. They all re-

fused at first to come in, but every one turned to except

those seven, when they heard Consul Williams' state-

ment.

Q. Were any other instructions given them by Con-

sul Williams? A. Well, those there.

Q. No, the instructions he gave them to keep on, to go

to work in their respective positions?

Mr. Hr'TTOX.—That is objected to as leading.

Mr. PILLSBURY—Q. Did Consul Williams give

them any other instructions?

:Mr. HUTTON.—He has already testified what the in-

structions were.

^Ir. PILLSBURY.—I want to find out if he gave them

any others. Answer the question.

A. It is a long time ago. It is pretty hard to remem-

ber. He tried to make them stay on the ship, and said

that he couldn't pay them oft".

Mr. PILLSBURY.—That is all.

It is hereby stipulated that the foregoing constitutes

the testimony given in the District Court of the United

States for the Northern District of California, at the

hearing therein of the above-entitled cause on the 2d day

of December, 1S90, and that the same shall be taken and

deemed to be the proi^fs upon which the final decree

herein was based, and may be used as such on the appeal

now pending from said decree to the United States Cir-
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cuit Court of Appeals for the Ninth Circuit, and it is

further hereby stipulated that the same may be settled

by the Judge of this Court, as correct, and shall be for-

warded as such testimony in the apostles of the Court to

the United States Circuit Court of Appeals for the Ninth

Circuit, and that the original exhibits in said cause, and

not copies thereof, shall be likewise forwarded and that

the foregoing shall be so forwarded in the place and stead

of the depositions on file herein.

Dated September 14, 1900.

H. W. HUTTON and

WALTER G. HOLMES,

Proctors for Libelants.

E. S. PILLSBURY and

H. D. PILLSBURY,

Proctors for Respondent.

I hereby certify that the foregoing statement of testi-

mony is a correct statement of the testimony given in the

District Court of the United States for tlio Northern Dis-

trict of California, at the hearing therein of the above-

entitled cause on the 2d day of December, 1899, and the

same is hereby allowed and settled by me, as a part of

the record of said cause.

And it is hereby ordered, in accordance with the fore-

going stipulation, that the original exhibits in said cause,

and not copies thereof, shall be forwarded to the United

States Circuit Court of Appeals for the Ninth Circuit,
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with the apostles of said cause, on the appeal of said

cause to the said United States Circuit Court of Appeals.

Dated September 17, 1900.

JOHN J. DE HAVEN.

Judge.

[Endorsed]: Filed Sept. 17, 1900. Geo. E. Morse,

Clerk.

In the District Court of the United States^ Northern District

of California.

VIKTOR PETTEKSON et aL,

Libelants,

No. 11,913.
vs.

EMPIRE TRANSPORTATION COM-

PANY (a Corporation),

Respondent.

Opinion.

H. W. Button and W. G. Holmes, for Libelants.

E. S. Pillsbury and H. D. Pillsbury, for Respondent.

DE HAVEN, District Judge.—This is an action by

certain members of the crew of the steamship "Pennsyl-

vania" against her owner to recover wages as seamen

from May 1, 1890, to July 30, 1899. One of the libtdants

also demands the further sum of |53.17, balance for
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wages alleged to be due him for services rendered on

the steamer, prior to May 1, 1899. The libelants signed

articles at San Francisco on November 1, 1898, for a

voyage described as follows: "From the port of San

Francisco, California, to Manila, P. I.; thence to such

other ports and places in any part of the world as the

master may direct, and return to a port of discharge on

the Pacific coast. Voyage not to exceed six calendar

months." The "Pennsylvania" upon the voyage named

was engaged as a Government transport, and arrived at

Manila INIay 2, 1899, at which time the libelants asked to

be paid off and returned to the port of San Francisco.

The request was refused and their demand for a dis-

charge was by the United States consul at that port

brought to the attention of Major-General Otis, in com-

mand of the United States forces and Military Governor

at Manila. General Otis thereupon, in a letter addressed

to the consul, informed that officer that the "Pennsyl-

vania" was held by the United States under the emer-

gency of war, and would be dispatched to San Francisco

as soon as she could be coaled for the voyage, and that

the crew must depart with her. He also added: "Such

refractory members of the crew as shall not abide by

their instructions will be taken from the vessel and

shipped under guard by another transport to the United

States. They will not be discharged in Manila, nor will

they be permitted liberty of action in the city, but will

be held in close confinement before departure. You will

make these instructions known." This order was com-

municated by the United States consul to the libelants

and other nicinbcrs of the crew, but the libelants refused
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to discharge any further duties as seamen, and on May

6, 1899, were arrested and taken from the ship by order of

General Otis. The "Pennsylvania" thereafter proceeded

on her return voyage to San Francisco, leaving the Hhai.

ants in Manila, where they remained until July 1, 1899,

at which time they took their departure on a United

States transport vessel, and arrived in San Francisco on

July 30, 1899. On the following day they went before

the United States shipping commissioner and were paid

all that the master of the "Pennsylvania" conceded was

due them. They insisted at the time that they were en-

titled to more, but accepted the amount tendered, and

signed a mutual release which had been previously exe-

cuted by the master in the presence of the shipping com-

missioner on June 15, 1899. This release conformed in

all respects to the requirements of section 4552 of the

Revised Statutes, and was properly signed and attested

by the shipping commissioner as provided in that section.

The claim is made in behalf of the libelants that they

were entitled to their discharge at the expiration of the

six months for which they shipped, that is, upon May 1,

1899 ; that General Otis had no authority to extend their

term of service; that their detention in Manila under the

circumstances above stated was wrongful; that the

master of the "Pennsylvania" participated in such wrong,

and that under the settled rule relating to the rights of

seamen under shipping articles such as were signed by

them, they are entitled now to recover from the owner

of the "Pennsylvania" wages up to the time of their re-

turn to San Francisco. I do not deem it necessary to

express any opinion as to what would have been the
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rights of libelants if thoy had not signed the release

above referred to. This release was not executed by

them under circumstances of fraud or coercion. On the

contrary, the libelants accepted the money tendered

them, and signed the release freely and voluntarily, with

full knowledge of its contents. The effect of a release

signed and attested, as this was, in the manner required

by section 4552 of the Revised Statutes is thus declared

by that section: "Such release, so signed and attested,

shall operate as a mutual discharge and settlement of all

demands for wages between the parties thereto, on ac-

count of wages, in respect of the past voyage or engage-

ment." This provision of the statute was under consid-

eration in the case of Rosenberg vs. Doe, 146 Mass. 191,

and in speaking of it, the Court there said: "We are of

the opinion that the statute means to make the release

conclusive, if it is executed and attested as required,

without fraud or coercion."

The fact that the libelants were in great need of the

money paid to them is not sufficient to show that such

release was signed by them under legal duress or coer-

cion, nor is the effect of the release invalidated by the

fact that the master of the "Pennsylvania" was not in

this State nor in the presence of the shipping commis-

sioner at the time it was signed by the libelants. It had

been previously signed by the master in the presence of

the shipping commissioner, and when subsequently
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signed by the libelants its execution was complete, and it

thns became binding upon all the parties thereto.

The libel will be dismissed, the defendant to recover

costs.

[Endorsed]: Filed Dec. 28, 1899. Geo. E. Morse,

Clerk. By J. S. Manley, Deputy Clerk.

In the District Court of the United States, in and for the

Northern District of California.

VIKTOR PETTERSON et al.,

Libelants,

vs.

EMPIRE TRANSPORTATION COM-

PANY (a Corporation),

Respondent.

Decree.

This cause came on regularly for hearing on the 2d

day of December, 1899, before Hon. JOHN J. DE

HAVEN, upon the issues formed by the libel of the libel-

ants and the answer of the respondent; Mr. H. W. Hut-

ton and Mr. W. G. Holmes appearing as proctors for the

libelants and Mr. E. S. Pillsbury and Mr. H. D. Pills-

bury appearing as proctors for the respondent. Certain
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oral and documentary- evidence was introduced, and

thereafter the cause was submitted to the Court and was

by the Court taken under advisement, and the Court after

deliberation thereon considered, adjudf!:ed, and deter-

mined that the libelants herein did sign and execute be-

fore a United States shipping commissioner, in the man-

ner and form required by section 4552 of the Revised

Statutes of the United States, a release of all claims and

demands on account of the wages demanded in the said

libel, and that the said libelants signed the said release

freely and voluntarily and with full knowledge of its con-

tents.

Wherefore, and upon consideration thereof, it is now

by the Court ordered, adjudged, and decreed that the said

libel be, and the same is hereby, dismissed out of this

court, and that the libelants pay the costs of the said re-

spondent, said costs to be taxed by the clerk of this court,

if necessary, and that the said respondent have execu-

tion for the amount thereof.

San Francisco, January 16th, 1900.

JOHN J. DE HAVEN,

Judge.

[Endorsed] : Entered in Judgments and Decrees, book

3, page 509. Filed Jan. 16, 1900. Geo. E. Morse, Clerk.

By J. S. Manley, Deputy Clerk.
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In the District Court of the United States, in and for the

Northern District of California.

IN ADMIRALTY.

VIKTOR PETTERSSON, ARVID
HALLFORS, GUSTAF HAGELIN,

VICTOR JANSON, PETER WEIG-

NER, JAMES MAHONEY, J. MAC-

TAGGART, and JAMES FITZ-

GERALD,

Libelants,

vs.

EMPIRE TRANSPORTATION COM-

PANY (a Corporation),

Respondent.

Notice of Appeal.

The respondent in said cause and its proctors will

please take notice:

That the libelants herein named intend to appeal, and

do hereby appeal, to the United States Circuit Court of

Appeals for the Ninth Circuit from the final decree of the

District Court of the United States, in and for the North-

ern District of California, filed and entered in said cause

on the 16th day of January, 1900, and from each and

every part thereof.

Yours, etc.,

WALTER G. HOLMES and

H. W. BUTTON,

Proctors for Libelants.
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In the District Court of the United States, in and for the

Northern District of California.

IN ADMIRALTY.

VIKTOR PETTERSSON, ARVID
HALLFORS, GUSTAF HAGELIN,

VICTOR JANSON, PETER WEIG-

NER, JAMES MAHONEY, J. MAC-

TAGGART, and JAMES FITZ-I

GERALD,

Libelants,

vs.

EMPIRE TRANSPORTATION COM-

PANY (a Corporation),

Respondent.

Assignment of Errors.

And now come the libelants in the above-entitled cause

and assign errors in the decision and decree of said Dis-

trict Court therein, as follows

:

First.—The Court erred in finding that the libelants,

and each of them, assented to the receipt of the amount

paid herein in settlement of all demands.

Second.—The Court erred in finding that the libelants,

and each of them, freely and voluntarily signed the paper

alleged to be a release.
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Third.—The Court erred in finding that said paper was

a release of all demands on the part of libelants, or either

of them.
'

Fourth.—The Court erred in finding and deciding that

the said alleged release was signed and attested as re-

quired by section 4552 of the Revised Statutes.

Fifth.—The Court erred in finding that the said al-

leged release was operative in this case unless the master

of the said "Pennsylvania" was present at the time of the

discharge of libelants.

Sixth.—The Court erred in finding that a previous sign-

ing of such release by the master in the presence of the

shipping commissioner subsequently signed by libelants,

or either of them, was a complete release and binding

upon any or all of the libelants herein.

Seventh.—The Court erred in finding and deciding that

libelants, or either of them, did not sign the alleged re-

lease herein under the circumstances of coercion and

duress. «
'

,
|

Eighth.—The Court erred in finding and deciding that

the alleged release in this case and the alleged execution

thereof conformed in all or in any respects to the require-

ments of section 4552 of the Revised Statutes.

Ninth.—The Court erred in finding and deciding that

the alleged release herein was properly signed and at-

tested by the shipping commissioner as provided by sec-

tion 4552 of the Revised Statutes.
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Tenth.—The Court erred in finding and deciding that

the said libelants, or any of them, in the manner and form

or manner or form required by section 4552 of the Revised

Statutes did sign a release of all claims and demands on

account of the wages demanded in the libel herein.

Eleventh.—The Court erred in not finding and deciding

that the alleged release herein was inoperative and void,

and that the same was signed by libelants, and each of

them, under coercion and duress.

Twelfth.—The Court erred in not giving judgment for

the libelants for the amounts prayed for in their libel.

Thirteenth.—The Court erred in dismissing the libel

herein-

WALTER G. HOLMES and

H. W. HUTTON,

Proctors for Libelants.

Copy received this 12th day of July, 1900.

E. S. PILLSBURY,

H. D. PILLSBURY,

Proctors for Respondent.

[Endorsed]: Filed July 12, 1900. Geo. E. Morse,

Clerk.
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In the District Court of tlie United States, in and for the

Northern District of California.

IN ADMIRALTY.

VIKTOR PETTERSSON, ARVID
HALLFORS, GUSTAF HAGELIN,

VICTOR JANSON, PETER WEIG-

NER, JAMES MAHONEY, J. MAC-

TAGGART, and JAMES FITZ-

GERALD,
Libelants,

vs.

EMPIRE TRANSPORTATION COM-

PANY (a Corporation),

Respondent.

Order Allowing Appeal.

On petition of Viktor Pettersson, Arvid Hallfors, Gus-

taf Hagelin, Victor Janson, Peter Weigner, James Ma-

honey, J. Mactaggart, and James Fitzgerald, libelants in

the above-entitled cause, it appearing that said peti-

tioners have filed in the clerk's oflQce of the District

Court of the United States, in and for the Northern Dis-

trict of California, an assignment of errors in said cause,

it is ordered that an appeal to the United States Circuit

Court of Appeals for the Ninth Circuit from the final de-

cree entered in the above-entitled cause on the 16th day

of January, 1900, in said District Court be, and the same
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is, allowed, upon filing a cost bond on appeal in the sum

of one hundred dollars within five days.

Dated July 12th, 1900.

JOHN J. DE HAVEN,
Judge.

In the District Court of tJw United States, in and for the

Northern District of Califo7'nia.

IN ADMIRALTY.

VIKTOK PETTERSSON, ARVID
HALLPORS, GUSTAP HAGELIN,
VICTOR JANiSON, PETER WEIG-
NER, JAMES MAHONEY, J. MAC-
TAGGART, and JAMES FITZ-

GERALD,
Libelants,

vs.

EMPIRE TRANSPORTATION COM-

PANY (a Corporation),

Respondent.

Petition for Appeal.

And now by their proctors, Walter G. Holmes and

H. W. Uutton, Esquires, come the above-named libelants,

and having filed with the clerk of the District Court of

the United States in and for the Northern District of

California, with their petition for an appeal and notice

of appeal, an assignment of errors, pray this Honorable
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Court to allow an appeal to the United States Circuit

Court of Appeals for the Ninth Circuit from the final de-

cree of the District Court of the United States, in and

for the Northern District of California, in the above-en-

titled cause entered the 16th day of January, 1900.

Dated San Francisco, July 12th, 1900.

WALTER G. HOLMES and

H. W. HUTTON,

Proctors for Libelants.

[Endorsed]: Filed July 12, 1900. Geo. E. Morse,

Clerk.

[Endorsed:] No. 646. In the United States Circuit

Court of Appeals for the Ninth Circuit. Viktor Petter-

sson, Arvid Hallfors, Gustaf Hagelin, Victor Janson,

Peter Weigner, James Mahoney, J. Mactaggart, and

James Fitzgerald, Libelants and Appellants, vs. Empire

Transportation Company (a Corporation), Respondent

and Appellee. Apostles. Appeal from the District

Court of the United States, for the Northern District of

California. Walter G. Holmes, Esq., and H. W. Hutton,

Esq., Proctors for Libelants and Appellants. E. S.

Pillsbury, Esq., and H. D. Pillsbury, Esq., Proctors for

Respondent and Appellee.

Filed September 27, 1900.

F. D. MONCKTON,
Clerk.




